Dear xxxxxxxxxxx
Re: (i) Request for a Review under Section 202 of Part VII of the Housing Act  1996 (as amended by the Homelessness Act 2002 and Localism Act 2011); and

      (ii) Housing Act 1996 VII (as amended by the Homelessness Act 2002 and Localism Act 2011) Section 202 Request for Accommodation Pending Review Decision. 
I acknowledge receipt of your request for a review, received today, of the Council’s homelessness decision that you are intentionally homeless.  

I can confirm that I am a senior officer who is independent of the original decision maker and that I will be responsible for carrying out the review of the authority’s Section 184 decision, made on xxxxxx 2015. The deadline to complete the review is the 8 February 2016. If, having not agreed to an extension, I fail to do this, you can appeal to the County Court against the original decision within 21 days.  

I would like to give you and/or your representative the opportunity to submit further representations with regards to the review. Please provide me with your representations within 14 days of the date of this letter. I aim to make a decision based on the information currently in front of me, on any further representations and/or any information received during the review period.

In your letter you have requested that the authority continue to provide you with accommodation pending the completion of the review.

I have carefully considered your request and have decided that we will not be exercising our discretion.  In reaching this decision I have given specific consideration to your request within the context of the Housing Act 1996, Part VII (as amended by the Homelessness Act 2002 & Localism Act 2011) and the Homelessness Code of Guidance.

In R (Mohammed) v Camden LBC [1997] 30 HLR 315, Latham J held that in exercising their discretion to provide accommodation, authorities have to balance the objective of maintaining fairness between homeless persons in circumstances where they have decided that no duty is owed to the applicant, and proper consideration of the possibility that the applicant might be right, so that to deprive him of accommodation could result in the denial of an entitlement.
In carrying out this balancing exercise, it was held that certain matters would always require consideration.

(a) The merits of the case and the extent to which it can properly be said that the decision was one which was either contrary to the apparent merits or was one which involved a fine balance of judgement;

(b) Whether consideration is required of new material, information or argument, which could have a real effect on the decision on the exercise of the discretion.

(c) The personal circumstances of the applicant and the consequences of an adverse decision on the exercise of the discretion.

This approach was also approved by the Court of Appeal in R v Brighton & Hove CC exp. Nacion (1999) 31 HLR 1095 and Francis v Kensington & Chelsea LBC [2003] 2 All ER 105. In Francis, Simon Brown LJ said that, as long as it was clear that the local authority had addressed its mind to the factors set out in Mohammed, then the decision would be unimpeachable, with there was being no question of the court embarking upon any review of the merits of the main appeal.

Therefore, I will consider each of these points below:

(a) The merits of the case and the extent to which it can properly be said that the decision was one which was either contrary to the apparent merits or was one which involved a fine balance of judgement;

I have considered the merits of the arguments upon which you propose to rely, including having taken into consideration all the information on file. However, having done so, I am satisfied that xxxxxxxx has carried out sufficient enquiries to satisfy herself that you are intentionally homeless, including having given you an opportunity to comment on any adverse information and or facts that may be open to dispute in your case. I am further satisfied that, in reaching her decision, xxxxxxxx has had regard to all relevant matters relating to the facts of your case, including the issues surrounding the loss of your accommodation at xxxxxxxxxxxxxx, Gillingham, Kent and why this should be deemed to be your last settled accommodation, giving them appropriate weight and consideration, whilst ignoring any irrelevant facts. Given this, and given that xxxxxx has applied the correct legal test as provided in s.191 of the Housing Act 1996 (as amended) to the facts of the case, it appears to me that it was perfectly open to her, in the exercise of her judgement and discretion, to be satisfied that, as a question of fact, you are intentionally homeless. 

Therefore I do not accept that it can properly be said that the decision that you are intentionally homeless was either contrary to the apparent merits of the case or was one which involved a fine balance of judgement.
(b) Whether consideration is required of new material, information or argument, which could have a real effect on the decision under review; 
The arguments that you have raised in your letter were addressed by xxxxxxx in her s.184 decision, in the light of which I am satisfied that you have not presented any further material, information or arguments which could have a real effect of the decision under review.
(c) The personal circumstances of the applicant and the consequences of an adverse decision on the exercise of the discretion.
I have carefully considered all of your and your household’s personal circumstances, including the consequences of a decision not to exercise our discretion. However, I am satisfied that the authority has lawfully and reasonably discharged its duties owed towards you per s.190 of the Housing Act 1996 (as amended). In reaching such a conclusion, whilst I note that you have 3 dependant children, Parliament has determined that, where applicants who are in priority need, including those such as yourself who have dependent children, have been found to be intentionally homeless, then they are not owed a duty to be re-housed by the Housing Authority. To ensure that your children are safeguarded, in accordance with our procedures a child in need referral has been made to Children’s Services. I am confident that, should your children be assessed as children in need, then they will be owed a duty to be safeguarded by Children’s Services under the provisions of the Children Act 1989.

Further, whilst it is possible that you could become street homeless, I do not accept that it is inevitable that this should be the case. To assist you to secure a property within the private sector, the Council has exercised its discretion to issue you with a 12 month deposit only Homebond. I also understand you are also in receipt of child benefit, child tax credits and Income Support, and would be entitled to claim assistance with housing costs under the housing benefits scheme. These are all resources which you can use to seek to secure alternative accommodation in the area.

Therefore, having carefully considered all of your and you household’s personal circumstances and the consequences of a negative decision, I am satisfied that they are no more exceptional than for any other applicant, in priority need, but found to be intentionally homeless and for whom the authority has discharged its accommodation duties.

In making my decision not to exercise our discretion, in accordance with Section 149 of the Equality Act 2010 I have also taken account of any disabilities and or other protected characteristics relevant to this case and can confirm that I have reached my decision with this equality duty well in mind. In so doing I have carried out this exercise in substance, with rigour, and with an open mind and have focused very sharply on (i) whether you or any member of your household are under a disability (or have another relevant protected characteristic), (ii) the extent of such disability, (iii) the likely effect of the disability, when taken together with any other features, upon whether your acts or omissions that led to the loss of your accommodation were deliberate, and (iv) whether you as a result are “intentionally homeless”. However, in setting down sections 191 and 193(6)(b) of the Housing Act 1996, Parliament clearly envisaged that those applicants in priority need but who had deliberately lost accommodation, including those with children and or who are vulnerable due to any physical or mental disability or other special reason, would not be owed the full housing duty by the Housing Authority. Therefore, having considered all the circumstances of your case in the light of the public policy behind the legislation, I am satisfied that, even should my decision be contrary to any relevant protected characteristic that you or any member of your household may have (which is not accepted), then any such interference is a proportionate means of achieving a legitimate aim.
In assessing your case I have had regard to Article 6 & 8 ECHR but having conducted the necessary balancing act of his right’s against the public policy behind the discretion and the absence of merit to the review. I consider that any such interference is justified and proportionate.

In reaching my decision I have also taken into account the prevailing housing circumstances in the area, including the consequences of providing you with accommodation upon other applicants who are homeless and who require accommodation. The Council has a high level of demand from applicants who are homeless and only has a certain number of accommodation units available to them to meet its statutory duties owed to such applicants. By exercising its power to provide you with accommodation, I consider that this would have an adverse effect upon other applicants requiring suitable accommodation within the district.

In conclusion, I have considered all factors in the light of Mohammed. Unfortunately there is nothing exceptional in your circumstances such as to persuade me to exercise my discretion. Therefore I confirm that Medway Council does not agree to provide you with accommodation pending review.

Please note the following if you intend to apply for any interim or mandatory injunction, either made in or out of working hours of the court.

The case of R (Lawer) v Restormel Borough Council (2007) requires anyone seeking ex parte relief to make a full and frank disclosure of all matters and information received from the local authority, including identifying all relevant matters for the judge, and including taking the judge through the particular passages of this letter that sets out the council’s responses to your request for accommodation pending review.

If you intend to apply for ex parte relief, can you please ensure that you provide a warning of this to the housing service through me and serve this warning on the Council’s legal service via xxxxxxxxxxxxxxxx or xxxxxxxxxxxxxxxxxxxxxxxxx so that the Council can arrange to defend any such action.

I look forward to receiving your representations.

Yours sincerely
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